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mstant loss of a lifetime’s accumulated wealth.

Planning ahead ; :
Consider the following:

W|th d tI'IISt or A As a defendant, you are at a considerable psychological disadvan-

= = tage. Good plaintiff’s lawyers know how to exploit this weakness.
fam“v part“erShlp! As the accused, you may have the full weight of the American le-
could keep you

gal system brought to bear against you to vindicate the rights of the
; . s plaintiff. Those rights are broad and always expanding.
from financial ruin

Since you are an affluent defendant you will not be judged by a
jury of your peers. The typical jury is not composed of physicians,
entrepreneurs and millionaires. The jurors may bring all of their
prejudices and resentment to bear when evaluating the facts pre-
sented against you. This effect is doubled if they can identify with
the plaintiff—and the odds are greater that the plaintiff will be more
- the jurors than you.

By Robert D. Gillen

> company is your codefendant, you can rest as-
ill have even less compunction about spending
oney than they have about spending

ily be a sound asset protection
‘in place before you are sued.



Although a family limited partnership offers many
benefits, it can limit your asset-protection options.
Combining this strategy with a foreign trust can result
in excellent creditor protection and flexibility.

Protecting your assets generally en-
tails transferring them to someone else.
That someone else may be an actual
person or it may be a trust. Trusts may
be based domestically or overseas. How
much protection you will enjoy de-
pends in large part on how and where
these trusts are established.

What asset protection is not

Before you begin, it is important to
realize what asset-protection planning
does and does not include.

. It is not based on hiding assets.
Hiding assets can be dangerous: It
could put you in the position of choos-
ing between protecting assets and com-
mitting perjury. Whether you are ever
embroiled in litigation, you may face
some difficult decisions each year when
you file your income tax return. Full
disclosure on a tax return is inconsis-
tent with planning based on secreting
assets. While you may appreciate the
confidentiality that can be obtained
through an asset-protection plan, a
properly devised plan will not rely on
secrecy to be successful.

. [t is not an excuse to defraud
creditors. But, given individual circum-
stances, there can be uncertainty as to
when asset-protection planning can be
implemented, and the extent to which
it can be implemented at a given point
in time. The “white” cases are easy to
identify: They involve individuals with
neither pending nor threatened claims.
The “black” cases are also easy to iden-
tify: They involve individuals who are
on the brink of bankruptcy (although
prebankruptcy planning may offer
some hope for such a person). In

between are the many shades of gray.
All states have outlawed the practice
of selling or otherwise disposing of as-
sets to avoid paying creditors. These
statutes are known as fraudulent con-
veyance laws. Federal law may also
apply in some situations. An asset-pro-
tection plan must be implemented
within the bounds of propriety as de-
fined by reference to applicable fraudu-
lent conveyance law.

. It is not an excuse for evading
taxes. Some clients are attracted to as-
set-protection planning by a tax advan-
tage they hope to find. A well-designed
asset-protection plan will have no par-
ticular income, gift, excise or estate tax
disadvantages, either domestically or
abroad. Tax neutrality will, therefore,
prevail for the proper plan.

Advantages of trusts

A trust is a vehicle by which legal
and beneficial title are severed, with the
trustee receiving legal title to the prop-
erty settled in trust, which property is
to be held for the benefit of trust ben-
eficiaries, who receive beneficial title.
A domestic trust is settled by a person
living in the United States and governed
by state law. Foreign trusts are settled
elsewhere and are governed by the laws
of those countries. Choice of law prin-
ciples allow a settlor who resides in one
state to settle a trust to be governed by
the laws of another country, just as a
business owner who resides in and op-
erates a business in Illinois may incor-
porate the business in Delaware. In the
asset-protection planning context, do-
mestic trusts suffer from a number
of disadvantages when compared to
foreign trusts:

o Domestic trust law will gen-
erally restrict the nature and extent of
benefit and/or control that a settlor can
retain through a trust. Domestic law
generally provides that if a settlor does
not place property out of their own
reach, the trust assets will not be placed
out of the reach of their creditors,
whether present, subsequent or future
potential.

Thus, a domestic trust that is settled
at a time when there are absolutely no
fraudulent conveyance issues may still
be successfully attacked, even years
after settlement, if the settlor has re-
tained either benefit or control.

By comparison, the level of both
benefit and control over a foreign trust
governed by the trust laws of certain
foreign jurisdictions will represent a
significant enhancement over the rights
and powers that may safely be retained
by grantors of domestic trusts. Properly
drafted, an asset protection trust may
result in little diminution of such at-
tributes.

. A domestic trust may be as
much a target for litigation as its sett-
lor, particularly if the trust holds assets
of substantial value. A plaintiff’s law-
yer need not be particularly creative in
order to craft a legal theory of liability
against a domestic trust when the prin-
cipal claim is against the settlor. Due
to jurisdictional and other consider-
ations, such as comity—that is, the
judgments and orders of the domestic
court being recognized by the foreign
court—a foreign trust will not be such
an “automatic” defendant.






